2010-117

BOARD OF COUNTY COMMISSIONERS
SARPY COUNTY, NEBRASKA

RESOLUTION APPROVING AND AUTHORIZING CHAIR TO SIGN SECOND
AMENDMENT TO THE STADIUM LEASE & USE AGREEMENT WITH THE
OMAHA ROYALS LIMITED PARTNERSHIP

WHEREAS, pursuant to Neb. Rev. Stat. §23-104(6) (Reissue 2007), the County has the
power to do all acts in relation to the concerns of the county necessary to the exercise of its
corporate powers; and,

WHEREAS, pursuant to Neb. Rev. Stat. §23-103 (Reissue 2007), the powers of the
County as a body are exercised by the County Board; and,

WHEREAS, Neb. Rev. Stat. §23-2901 to 2905(Reissue 2007), confers the power to
counties, for the benefits of its citizens, to acquire facilities for social, athletic, and recreational
purposes; and,

WHEREAS, on December 9, 2008, the County entered into a Memorandum of
Understanding with the Omaha Royals Limited Partnership (hereinafter “Royals™), to facilitate
the establishment of a recreational and athletic facility that may be used as a stadium for minor
league baseball, said facility being for social, athletic and recreational purposes, serving the
public health and welfare, and for the general operation of government by the exercise of a power
conferred by state law; and, |

WHEREAS, the Royals and the County entered into a Stadium Lease and Use Agreement
on March 17, 2009 which was subsequently amended on June 1, 2009; and,

WHEREAS, the parties desire to further amend said Stadium Lease and Use Agreement
to better fulfill the desires and expectations of the Parties under the aforementioned agreements.

NOW, THEREFORE, BE IT RESOLVED BY THE SARPY COUNTY BOARD OF
COMMISSIONERS THAT the Second Amendment to the Stadium Lease and Use Agreement
with the Omaha Royals Limited Partnership is hereby approved, and that the Chair and Clerk are
hereby authorized to execute said Stadium Lease and Use Agreement on behalf of Sarpy County,
Nebraska.

BE IT FURTHER RESOLVED that the Chair, County Administrator, County Fiscal
Administrator, and County Attorney are authorized to take such other actions as may be

necessary to comply with the provisions of said Stadium Lease and Use Agreement, except for




those actions that require the further consideration of this Board by law.

N
DATED this L\( day of , 2010.
Moved by K\Cj\ JMAM\ , seconded by @J- W , that the above

Resolution be adopted. Carried.

ABSENT:

Wono

ABSTAIN:

h g2

Approved as to form:

Deputy County Attorney




COUNTY OF SARPY

OMAHA ROYALS LIMITED PARTNERSHIP

SECOND AMENDMENT TO STADIUM LEASE & USE AGREEMENT

THIS SECOND AMENDMENT TO THE STADIUM LEASE & USE AGREEMENT
(Amendment) is made and entered into as of May i 2010 (“Effective Date”) by and
among the County of Sarpy, a political subdivision of the State of Nebraska (the
“County”), and the Omaha Royals Limited Partnership, a Nebraska limited
partnership (the “ORoyals”). ‘

WHEREAS, the County and the ORoyals entered into a certain Memorandum
of Understanding dated December 9, 2008, are party to that certain Stadium Lease
& Use Agreement dated March 17, 2009 between the County and the ORoyals (the
“Original Agreement”), and that certain First Amendment to Stadium Lease & Use
Agreement dated June 1, 2009 between the County and the ORoyals (the “First
Amendment” and together with the Original Agreement, the “Agreement”; capitalized
terms not otherwise defined herein shall have the meanings ascribed to such terms
in the Agreement);

WHEREAS, the ongoing development and construction of the Stadium,
pursuant to and as defined in the aforementioned agreements, has made it
necessary to further amend the Stadium Lease & Use Agreement for the benefit of
the Parties and the transactions contemplated by the aforementioned agreements;
and,

WHEREAS, the County has employed a contractor to construct the Stadium,
and the County and said Contractor have established a Maximum Price, as defined
below, for the Stadium which does not include certain amenities and features.

NOW THEREFORE, for and in consideration of the premises, the mutual
promises and covenants herein contained, and other good and valuable
consideration, the receipt, sufficiency and adequacy of which are expressly
acknowledged, the parties hereto, each mtendlng to be legally bound, do hereby
mutually agree as follows:

1. ORoyals agree to charge a $0.50 Surcharge (the “Surcharge”) on each
Eligible Ticket or Admission sold to an ORoyals Event or Club Home Game; as such
terms are defined in paragraphs 1.42 and 1.16 of the Stadium Lease & Use
Agreement. The Surcharge shall be identified on each invoice or receipt for such



Eligible Ticket sale, under the heading “Sarpy County Surcharge.” Said Surcharge
shall be made for the entire duration of the term of the Stadium Lease & Use
Agreement and shall be applied as described in the Amendment.

“Eligible Tickets” shall be those tickets or admissions which are sold by the
ORoyals with a face value of $5.00 or more, excluding the $0.50 surcharge
described herein. Eligible Tickets shall not include those tickets or admissions
provided as complimentary or charitable donations, including those tickets offered as
a fundraising opportunity for charitable or community organizations.

“Additional Obligations” means with respect to each Eligible Ticket, any sales
tax, fee payable or other obligation imposed on the ORoyals with respect to the sale
of such Eligible Ticket, including, without limitation, the amount payable to the
National Association of Professional Baseball Leagues, Inc.

a) No later than 45 days following the end of each calendar month during the
Surcharge Period (the “Prior Month”), the ORoyals shall pay to the County an amount
(the “Monthly Payment”) equal to the ORoyals’ estimate of the difference between (1)
the aggregate amount of Surcharges received by the ORoyals during the Prior Month,
minus (2) the aggregate amount of Additional Obligations imposed on or incurred
with respect to the aggregate amount of Surcharges received during the Prior Month.
For purposes of clarification, in the event that a Club Home Game is cancelled and
not rescheduled, or the ORoyals otherwise has to refund the entire amount paid for
an Eligible Ticket, in the ordinary course of business, the ORoyals shall have no
obligation to pay to the County the Surcharge received and then subsequently
refunded.

b) No later than 45 days following the end of each calendar quarter during the
Surcharge Period (the “Prior Quarter”), the ORoyals shall provide to the County a
written report (the “Quarterly Statement”) specifying (1) aggregate Monthly Payments
made during the Prior Quarter, (2) the ORoyals’ calculation of the aggregate Eligible
Tickets sold during the Prior Quarter and the ORoyals’ calculation of the amount (the
“Actual Payment Amount”) equal to the difference between (A) the aggregate amount
of Surcharges received by the ORoyals that actually occurred during such Prior
Quarter, minus (B) the aggregate amount of Additional Obligations imposed on or
incurred with respect to the aggregate amount of Surcharges received by the ORoyals
during the Prior Quarter, and (3) the ORoyals’ calculation of the difference, if any,
between (i) the aggregate Monthly Payments during the Prior Quarter, and (ii) the
Actual Payment Amount. For Eligible Tickets sold to Club Home Games, the
requirements in this paragraph are met by providing a report in the format the
ORoyals normally provides to the National Association of Baseball,

if, during the 30 day period following the County’s receipt of the Quarterly
Statement (the “Review Period”), the County provides written notice to the ORoyals of
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Second Amendment to Stadium Lease & Use Agreement

its disagreement with the Quarterly Statement, the parties shall negotiate in good
faith to resolve such disagreement. In the event that the parties are unable to
resolve such disagreement within 30 days of the County’s notification of
disagreement, the parties shall engage a mutually agreeable third-party neutral
arbitrator to resolve such matter in accordance with the rules of the American
Arbitration Association (the “Arbitrator”). The written determination of the Arbitrator
shall be binding on the parties. The County and the ORoyals shall each pay 50% of
all fees and expenses incurred by the Arbitrator with respect to the settlement of
such dispute. If the County does not provide written notice of its disagreement to the
ORoyals within the Review Period, the Quarterly Statement shall be binding upon the
parties. The Quarterly Statement as finally determined in accordance with this
Section 1(b) shall be referred to as the “Final Statement.”

c) Surcharges received by the County shall be kept by the County in a
segregated fund and shall only be spent or applied as allowed in paragraphs 2, 3 and
4 below.

d) In the event that the Final Statement shows that the Actual Payment
Amount is greater than the aggregate Monthly Payments for such Prior Quarter (such
amount, the “Excess”), the ORoyals shall pay the Excess to the County at the time of
the next Monthly Payment due as an addition to said Monthly Payment; or in the
event that the Final Statement shows that the Actual Payment Amount is less than
the aggregate Monthly Payments for such Prior Quarter (such amount, the “Refund”),
the ORoyals shall be entitied to deduct said amount for the next Monthly Payment
due.

e) Notwithstanding anything to the contrary set forth herein, the ORoyals
shall have no obligation hereunder or otherwise to the County to charge the
Surcharge or any additional amounts with respect to ticket sales for Club Home
Games or ORoyals Events immediately as of the Surcharge Termination Date (as
defined below). The “Surcharge Termination Date” means the date on which the
County agrees to provide or make available any County revenue in an amount in
excess of Five Million Dollars ($5,000,000.00), whether through general revenue
sources or through the sale of County bonds, for the construction or development of
an entertainment venue and does not impose a surcharge on the tickets sold for
such venue in an amount equal to or greater than $0.50 per ticket for each ticket
with a face value of $5.00 or more, excluding the surcharge.

2. Surcharges received by County from the ORoyals shall first be used to pay
bonded indebtedness, as well as interest and associated expenses and charges,
payable by the County subsequent to the date of this amendment for the purpose of
paying those items listed in paragraph 3 below. The bonds issued for this purpose
may, at the County’'s discretion, be aggregated in a bond issue with other Stadium
related expenses. In such event, a separate accounting shall be kept of all
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Second Amendment to Stadium Lease & Use Agreement

payments, interest and expenses attributable to the financing of the items listed in
paragraph 3 below. At such time as said bonded indebtedness is paid in full, County
shall retain such Surcharges received from ORoyals in a segregated fund to be paid
as described in paragraph 4 below.

3. Notwithstanding anything to the contrary set forth in the Agreement, the
County acknowledges and agrees that the current cost estimates associated with the
construction and development of the Stadium and the Stadium Site as established
by the County and the County’s contractor and approved by the County Board of
Commissioners is $ 24,142,459.00 (the “Maximum Price”).

a) In addition to the various items included in the Maximum Price, the County
acknowledges and that the following items are integrated into the construction and
development of the Stadium and the Stadium Site (collectively, the “Additional
Amenities”):

Kitchen design/improvements at concession stands;
Scoreboard and Way-Finding Signage;

Paving and improvement of outlying parking lots;
Landscaping.

PP

Said items are more fully described on exhibits A & B attached hereto. With the
exception of the Scoreboard and Way-Finding Signage listed in (2) above, County
agrees to make such arrangements as are necessary with it's Contractor to add such
items to the Stadium project and to ensure that said items are integrated into the
construction of the Stadium. The ORoyals agree to act as the County’'s agent in the
selection and negotiation of the purchase of the Scoreboard and Way-Finding
Signage as listed on (2) above. However, said Scoreboard and Way-Finding Signage
shall be purchased and installed by the County, This provision shall not alter the
Parties responsibilities under Section 12.2 and 13 of the Stadium Lease & Use
Agreement.

4. After any and all bonded indebtedness incurred by the County as described in this
amendment has been paid with the proceeds of the Surcharges described herein,
the County shall keep any such Surcharges received in a segregated fund. Said fund
shall only be used upon the written agreement of both the County and the ORoyals
for the purpose of additional capital improvements to the Stadium and Stadium site,
with the goal of improving the functionality, safety, visual appeal, and fan experience

of those attending events at the Stadium. Notwithstanding anything to the contrary '

set forth herein, these funds shall not be used for purposes that addressed by the
use of the Capital Maintenance Fund established pursuant to paragraphs 15 et al. of
the Agreement and in no event shall the use of these funds otherwise limit any of the
County’s obligations under the Agreement.



Second Amendment to Stadium Lease & Use Agreement

5. For purposes of clarification, the provisions of this Second Amendment
shall not be considered as the establishment of the Budget or as approval of the
Final Plans as described in paragraph 5.6 and other portions of the Agreement.
Notwithstanding the foregoing sentence, the amounts and items described in Section
3 shall ultimately be considered as mandatory additions to the Final Plans and an
increase to the Budget as described in paragraph 5.6 of the Agreement.

6. Paragraph 7.3 of the Stadium Lease & Use Agreement shall be modified to
read as follows:

Fundraising- County and the ORoyals agree to jointly pursue contributions
from other sources, public and private, in order to pay for and to add features to the
Stadium and Stadium Site as may be agreed upon by the Parties. The proceeds of
said contributions shall first by used to pay for items specifically requested by the
contributing party, including but not limited to such things as artwork, plaques, bricks
or landscaping items. Contributions received that exceed the cost of the item
specifically requested by the contributing party shall be applied as a ticket or
admission Surcharge as described in said Amendment to the Stadium Lease & Use
Agreement If the item requested by a donating party is an item already included in
the Budget as finally adopted pursuant to the Stadium Lease & Use Agreement, or
listed in paragraph 4 of this May __ 2010 Second Amendment to said Stadium Lease
& Use Agreement, the cost of the requested item shall be applied as if a ticket or
admission Surcharge as described in said Second Amendment to the Stadium Lease
& Use Agreement. The fundraising described in this paragraph shall not materially
interfere with the ORoyals rights under Section 9.2, except as provided in paragraph
7 of the Second Amendment to the Stadium Lease & Use Agreement.

7. A new subsection (e) of Section 9 of the Agreement shall be amended
to the Agreement which shall read as follows:

“(e)  Notwithstanding anything to the contrary set forth herein, (a) any
revenue received by the ORoyals from a naming rights partner specifically with
the respect to the area designated as the Plaza, as more fully described in
Exhibit H hereto, as determined by the ORoyals in its sole discretion (the”

- Plaza Amount”), in the exercise of its right to sell the naming rights to the
Stadium pursuant to Section 9.2(a), or the County, in the exercise of its right
to sell the naming rights to the Stadium under certain circumstances pursuant
to Section 9.2(b), shall be paid to the County and used solely for purposes as
set forth in the Second Amendment, and (b) the Plaza Amount shall be
excluded from the calculation of the Average Yearly Naming Amount. Nothing

in this Section 9.2(e) shall materially interfere with the ORoyals’ rights under

Section 9.5.”




Second Amendment to Stadium Lease & Use Agreement

Exhibit C attached to this Second Amendment shall be Exhibit H to the
Agreement, as referred to above.

8. The first sentence of Section 4.3 of the Agreement is hereby amended
and restated in its entirety to read as follows:

“Notwithstanding the foregoing, the ORoyals agree to make the Stadium
available to Sarpy County for County use for not less than seven (7) events per year
for any event authorized, promoted and/or staged by Sarpy County (including rental
by Sarpy County to third parties) held at the Stadium that is not a Club Home Game

or an ORoyals Event (“County Events”).

9. County Acknowledgement. In accordance with Section 6.1 of the
Agreement, the County acknowledges and agrees that it shall be solely responsible
for the costs associated with the design, deveiop and construction of the Stadium,
including the cost and expense of the land for the Stadium Site, the Stadium
Improvements, the Stadium Site preparation costs, and all other construction costs

for the Stadium (collectively, the “Stadium Costs”). The County further acknowledges

and agrees that except for those obligations expressly set forth in the Agreement, as
modified by this Second Amendment, the ORoyals shall have no obligation or liability
in connection with the Stadium Costs and the County shall not be entitled to request
that the ORoyals make take any further action or incur any further obligation or
liability in connection with the Stadium Costs.

10. No Other Amendment. All references to this Amendment and in the
Agreement and the First Amendment to the “Agreement” shall be deemed to be
references to the Agreement, as amended by the First Amendment and this
Amendment. Except as set forth herein, the Agreement (as modified by the First
Amendment) is unmodified and remains in full force and effect.

11. Counterparts. This Amendment may be executed in any number of
counterparts, each of which, when executed and delivered, shall be an original, but
all counterparts shall together constitute one and the same instrument.




Second Amendment to Stadium Lease & Use Agreement

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed and delivered as of the date first set forth above.

COUNTY:

- COUNTY OF SARPY, a political subdivision
State of NeRraska

Names? JOM

sTATE OF \J ERRAKA

) ss.
COUNTY OF SARPY )
Subscribed and sworn to before me this ‘-‘- L day of VM_ , 2010.

Notary Public



Second Amendment to Stadium Lease & Use Agreement

OROYALS:

OMAHA ROYALS LIMITED PARTNERSHIP, a Nebraska
Limited Partnership .

o LAUATNE )
Name:é\/”/'za}q . _%{,V JR

Its:ﬂQA;(L’/T{-{//ﬂ/VWLéMV
: p N |
STATE OF «au&(l I
. )
- ) ss.
COUNTY OF Delawhiee ) ‘
Subscribed and sworn to before me this iday of § vie , 2010.

% ¢
NotAry Pub K\mbaa\ar( & MS Goceeyg

COMMONWEALTH OF PENNSYLVANIA
Notarial Seal
Kimberiey C. McGorder, Notary Public
City of Philadelphia, Philadelphia County
My Commission Expires Aug. 18, 2013
Member, Pennsylvania Assoclation of Notaries




EXHIBIT “A” '
SECOND AMENDMENT TO STADIUM LEASE AND USE AGREEMENT

For the purposes of this Second Amendment to the Stadium Lease and Use
Agreement, the items listed in Paragraphs 3(a)(1), 3(a)(3) and 3(a)(4), the improvements
are as described in the attached Prime Contract Change Order, #001, dated April 20, 2010
between the County of Sarpy and the Weitz Company, LLC.



The Weltz CDmpany . o
."SARPY COUNTY BASEBALL STADIUM :
40801-S.126th Straet -
Pap:monF NE 68046

Prlme Contract ChangeOfder .

Bate 4/20/1 0

w: 'Pagetof1 .
: Project# W1 32900

'

55"  Architsct's Project No.: 0

e Prlme Contract Change Order# ¢

Descrlptlon
Scope Removed -at GMP

The follovwng soopes .of work were remavad at time of semng the GMP They are harain
reincorporated intg’ tha pro]ect 13 per Conslructlon documents dated 3/26/10 as provlded B

by OLR Graup. -

1)Landscapln_g : lncorporate $175,000 of lhe Ia 'scape value removed at tlme of




SARPY COUNTY BASEBALL ST ADIUM
Pro]ect # W132900
. 10801 S. 126th Street.

Papillion, NE 68046

'TWC Detaﬂed Grouped by Number
-Page 1-0f2

Constructlon Change Dlrectlve'l_; :

‘Directive Number 002
Date Created 412012010 :




.Construchon Change Dlrectwe

: ‘TWC Detal)ed }Grouped by Number
CCD#: 002 . " Date Created 4/20/2010

Inciude Scope Remo ed at GMP

4Page 2.0f 2 :

~bo.0tes70_2450:

phalt Pavlng full scope lncludad back lnto the -
3ect. - .. . .

_A1,oo‘ =

_:[Food' Sarvtce Upgmdes scope mcluded back into the




LN '
IB00O SOMPANY.

_ Sarpy County Ballpark Omaha, NE
Incorporate Scope Removed from GMP
v Aprll 13, 2010 ' v :

,Job Servnceslb

_&Contmgency : ¢ n’’

. 450,000°

1s |

191,912




| Buten s
| GOoOD COMPANY.

Aiternates: |

Attachment B to Exhlbit A e

Sarpy County Ballpark Omaha, Nebraska =
March 30 2010 -

'Th'e_ I:?o‘lllo\igfi.n"g’:' ;Alt‘é_r:ﬁgte' Scopes/Budget are offered for this GM|

Sarpy County Ballpark -




: 4 EXHIBIT “B”
SECOND AMENDMENT TO STADIUM LEASE AND USE AGREEMENT

For the purposes of this Second Amendment to the Stadium Lease and Use
Agreement, the items listed in Paragraphs 3(a)(2) of said Amendment shall be such
Scoreboard and Way-Finding Signs as, in the discretion of the ORoyals, are suitable for
the Stadium. In no event shall the obligation of the County for the Scoreboard and Way-
Finding Signs exceed the cumulative total of $550,000.00.



EXHIBIT “C”
SECOND AMENDMENT TO STADIUM LEASE AND USE AGREEMENT

The attached map is the Stadium Site for the Purposes of the Second Amendment
to the Stadium Lease and Use Agreement, and the area enclosed by the red dotted line is
the “Plaza” for the purposes of said Agreement, as amended.

This Exhibit C to the Second Amendment to the Stadium Lease and Use Agreement is
also referred to and is Exhibit H to the Stadium Lease and Use Agreement.







