
2009-246 

BOARD OF COUNTY COMMISSIONERS 
SARPY COUNTY, NEBRASKA 

RESOLUTION APPROVING ACCESS AGREEMENT WITH 
PCS NITROGEN FERTILIZER, L.P. 

WHEREAS, pursuant to Neb. Rev. Stat. §23-1 04( 6) (Reissue 2007), the County has the power to 
do all acts in relation to the concerns of the County necessary to the exercise of its corporate powers; 
and. 

WHEREAS. pursuant to Neb. Rev. Stat. §23-103 (Reissue 2007), the powers of the County as a 
body are exercised by the County Board; and, 

WHEREAS, PCS Nitrogen Fertilizer, L.P. holds an exclusive possessory interest in the property 
located at 202 Allied Road, La Platte, Nebraska, as further described on Exhibit I, (hereinafter "the 
Property") pursuant to an Amended and Restated Sublease Agreement ("Sublease Agreement") with 
Honeywell International, Inc.; and, 

WHEREAS. Honeywell International, Inc. holds a non-possessory interest in the Property 
pursuant to a lease agreement with the County dated June 1, 1995, as shown on Exhibit 2; and, 

WHEREAS, Honeywell International, Inc. has granted PCS rights of entry and access to the 
Property pursuant to the Sublease Agreement; and, 

WHEREAS. Sarpy County has received a grant from the U.S. Environmental Protection Agency 
to conduct a Phase II environmental site assessment ("Phase II Assessment") at the Property; and, 

WHEREAS, Sarpy County desires to enter into an access agreement for purposes of conducting 
a Phase II environmental site assessment at the PCS Nitrogen Fertilizer, L.P. facility in Sarpy County, 
Nebraska, a copy of which is attached hereto as Exhibit I; and, 

WHEREAS. the access agreement is in the best interests of the citizens of Sarpy County. 

NOW, THEREFORE, BE IT RESOL VEO by the Sarpy County Board of Commissioners that 
this Board hereby approves the access agreement with PCS Nitrogen Fertilizer, L.P., a copy of which is 
attached as Exhibit I. 

BE IT FURTHER RESOL VEO that the Chairman of this Board, together with the County Clerk, 
is hereby authorized to sign on behalf of this Board the access agreement, a copy of which is attached, 
and any other related documents, the same being approved by the Board. 



DATED this \ gl- day of September, 2009. 

Moved by ~,d.- T~ ,secondedby €~ ~ , that the above 

Resolution be adopted. Carried. 

NAYS: ABSENT: 

~ ~ 

ABSTAIN: 

Approved as to form 

County Clerk {ltJ.J-UW<2 
~u " Deputy County Attorney 
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ACCESS AGREEMENT 

Whereas, Sarpy County, Nebraska (hereinafter "County") has received a grant from the 
U.S. Environmental Protection Agency ("EPA") to conduct a Phase II environmental site 
assessment (hereinafter "Phase II Assessment") at the property described below (hereinafter 
"Property") pursuant to Section 128(a) of the Small Business Liability Relief and Brownfields 
Revitalization Act of2001 (PL 107-118); and 

Whereas, the County has entered into an agreement with Olsson Associates/Howard T. 
Green Company (hereinafter "Consultant") to conduct the Phase II Assessment of the Property; 
and 

Whereas, PCS Nitrogen Fertilizer, L.P. (hereinafter "PCS") holds an exclusive 
possessory interest in the Property pursuant to an Amended and Restated Sublease Agreement 
with Honeywell International Inc. dated June 1, 1995 ("Sublease"); and 

Whereas, Honeywell International Inc. (hereinafter "Honeywell") holds a non-possessory 
interest in the Property pursuant to a Lease Agreement with the County dated June 1, 1995, and 
has granted PCS rights of entry and access to the Property pursuant to the Sublease; and 

Whereas, County and PCS agree that the performance of the Phase II Assessment may 
facilitate potential redevelopment of the Property. 

Now therefore, County and PCS enter into this Access Agreement (hereinafter referred to 
as "Agreement") to allow access to the Property for the purpose described in this Agreement. 

Consent to Entry and Access to Property. PCS hereby consents to County and/or Consultant and 
their approved, authorized employees and contractors, entry upon the Property for the sole 
purpose of conducting the Phase II Assessment as described in this Agreement. 

Property Description. The Property, to which this Agreement applies, is located within the 
following area: 202 Allied Road La Platte Nebraska: 

Sarpy County 
Parcel ID Number 

011083255 

011083263 

010626417 

010626425 

Legal Description 
TAX LOT 1726·13-13 (190.81 AC)REFER 10469354, 10627804, 
10469087,10469362& 10768300 

TAX LOT 1 25-]3·]3 (617.29 AC) REFER 10469184, 10469176, 
10469192,10469257,10469273,10469311,10469265 & 10469338 

ALL OF SWII4 W OF MISSOURI RIVER 30·13·14 (115 AC) 
LAPLATTE 

TAX LOT I OF GOV LOT I 31-13·14 (30.60 AC) LAPLATTE 

Terms of Agreement. This written consent to access shall terminate on the earlier of the 
completion of the Phase II Assessment onsite work, estimated to be completed by It. { 0 I , 
20...l12, unless extended by the parties. The activities authorized under this Agreement include 
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the Phase II Assessment activities and restoration of the Property by the County and/or 
Consultant and their approved, authorized employees and contractors. 

Activities Covered By This Agreement. County and/or Consultant and their authorized 
employees and contractors will develop a work plan for the Phase II Assessment, to be 
conducted in general conformance with the ASTM E 1903 Standard Guide for Environmental 
Site Assessments: Phase II Environmental Site Assessment Process. The Phase II investigation 
consists of collecting soil and groundwater samples at the Property. County and/or Consultant 
shall submit the workplan for the Phase II Assessment to PCS for review at least seven (7) days 
prior to the planned first date of entry onto the Property. The workplan shall identify soil and 
groundwater sampling locations. County and/or Consultant shall submit a draft of the report of 
the Phase II Assessment to PCS for review and comment at least ten (10) days before the date of 
final presentation of the report. 

Authorized Persons. The persons authorized to enter the Property on behalf of the County and 
Consultant in connection with the purposes of this Agreement are identified on Exhibit "A" 
hereto. Additional persons may be authorized to enter the Property for purposes of performing 
the Phase II Assessment work upon written approval of PCS. 

Notice. Unless otherwise agreed, County and/or Consultant and their authorized employees and 
contractors shall provide PCS with a minimum of seven (7) calendar days written notice before 
entry on the Property to initiate activities under this Agreement. The notice shall consist of: the 
date(s) of the proposed entry, the identities of the authorized individuals or contractors proposed 
to enter the Property, and a brief description of the activities to be undertaken; provided, 
however, under no circumstances shall other than Authorized Persons access the Property. 
Representative of PCS may accompany County and/or Consultant and their authorized 
employees and contractors to observe work activities conducted under this Agreement and obtain 
split samples of any soil, groundwater or other media or materials that County and/or Consultant 
and their authorized employees and contractors elect to sample. 

Agreement not to Interfere. PCS agrees not to unreasonably interfere, damage, or tamper with 
any of the assessment activities conducted by County and/or Consultant to the extent such 
activities have been consented to by PCS and their authorized employees and contractors 
(provided all such individuals are Authorized Persons), or any equipment or wells installed 
pursuant to such activities; nor shall PCS allow others to unreasonably interfere, damage or 
tamper with such assessment activities during the term of this Agreement. 

Indemnification. Neither PCS or Honeywell shall be liable for any loss, injury, death or damage 
to persons or property that at any time may be suffered or sustained by County and/or Consultant 
or their authorized employees and contractors or by any person whosoever may, at any time, be 
using, the demised premises, or whosoever may be on or about the demised premises with 
permission of County and/or Consultant and their authorized employees and contractors, whether 
the loss, injury, death or damage shall be caused by or in any way result from or arise out of any 
act, omission, or negligence of County and/or Consultant and their authorized employees and 
contractors or of any elected official, officer, agent, employee or invitee of County and/or 
Consultant and their authorized employees and contractors associated with the activities 
authorized under this Agreement. To the fullest extent permitted by law, County and/or 
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Consultant and their authorized employees and contractors shall defend, indemnify, and hold 
harmless PCS and Honeywell, and their officers, directors, employees, agents, contractors and 
invitees (collectively, "Indemnitees"), against any and all such claims, liability, loss, or damage 
whatsoever (including, without limitation, court costs and attorneys fees), on account of any such 
loss, injury, death or damage, associated with the activities authorized under this Agreement. 
The foregoing indemnification obligation shall not be construed to indemnify an Indemnitee to 
the extent attributable to its own gross negligence or willful misconduct. 

Such indemnification shall also include any damage or loss suffered or incurred by the owner or 
invitees of owners of the properties adjacent to the premises, whether directly abutting the 
premises or not. The intent of this provision is to indemnify PCS and Honeywell against any 
claim, expense, damage or harmful activity occasioned to abutting or adjacent properties by the 
activities of County and/or Consultant or their authorized employees, agents, invitees and/or 
contractors after the execution of this agreement. 

Insurance. County and/or Consultant and their authorized employees and contractors agree to 
possess at all times during performance of the Phase II Assessment work necessary and adequate 
insurance as shown on Exhibit B. The insurance shall be acceptable to PCS and shall name PCS 
and Honeywell as additional insureds and shall include waiver of subrogation against PCS and 
Honeywell; provided, however, the waiver of subrogation shall not be construed as limiting any 
other rights of the parties under this Agreement. 

Claims. Nothing in this Agreement shall be construed as a release of claims, if any, or a waiver 
of any rights PCS or Honeywell may have against each other, or against County and/or 
Consultant or their authorized employees and contractors, for liability, loss, or damage, or any 
other claims arising out of or because of the presence, occupation or use of the property by 
County or its contractors under this Agreement. 

Restoration of Property. County and/or Consultant and their authorized employees and 
contractors agree to perform all activities on the property in the least obtrusive manner possible. 
Upon completion of the activities, County and/or Consultant and their authorized employees and 
contractors agree to properly abandon all wells, remove all equipment utilized by County and/or 
Consultant and their authorized employees and contractors from the property, and restore the 
property as nearly as possible to its original condition. 

Reports and Data. County and/or Consultant and their authorized employees and contractors, 
upon completion of the work under this Agreement, shall promptly provide PCS and Honeywell 
with copies of all reports of the work performed under this Agreement. 

Modification. No subsequent modification or revocation of the Agreement shall be of any force 
or effect unless agreed to in writing and signed by authorized representatives of the parties. 

Effect of Agreement. By executing this Agreement, PCS makes no admissions or other 
representations with respect to conditions at the Property and reserve all rights, claims, and 
defenses with respect to any contamination or other conditions at the Property 
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Signatures and Effective Date. The parties, through their authorized representatives, have 
executed this Agreement as of the latest date signed below. The Agreement may be executed in 
multiple counterparts, each of which shall constitute one and the same agreement. pes shall 
provide a copy of the fully executed Agreement to all parties. 

[Signatures Appear Intentionally on Following Page] 
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By: PCS Nitrogen Fertilizer, 1. P. 

C:ill:i . 
Signature ~ 

Title 

Date 

By: Sarpy County, Nebraska 

Cloir~} S:4.fPLl CoAA ~~~ 
TItle 1 ----:J 

Ii /1 I ;;2ocFt. 
Date 

;?~42-
Appz:oved. as co >;Orlll' Cou:Aty AttorIWY 
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Exhibit A 

Persons Authorized to Enter Property on Behalf of County and/or Consultant 

Karen O'Connor 
Bill Imig 
leffMcPeak 
Ryan Doty 
Lisa Sedivy 
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Exhibit B 

Required Insurance Coverage 

W508057.5 
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Policy Number: Date Entered' 8/27/2009 

CERTIFICATE OF LIABILITY INSURANCE I DATE fMMIDDlYYYY1 

8/27/2009 
PRODUCER NllUO!.. 

100 N 12th street, suite 200 
P.O. Bolt 85210 
Linooln, NE 68508 

Phone: (402)742-9220 
Fax: (402) 742-9230 

INSURED 

I 

Sarpy County 

1210 Golden Gate Drive 
Papillion, NE 68046 

l POLICY r 

r
'-
-
-

r-
~ 

I UABIL1TY 

ANY AUTO 

ALL OWNED AUTOS 

SCHEDULED AUTOS 

HIRED AUTOS 

NON·OWNED AUTOS 

_ ANYAUTO 

- DEDUCTIBLE 

I 

u\ L"BIUTY 

D CLANSMAOE 

• 
'1ITIIII': YIN o 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION 
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE 
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR 
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW. 

INSURERS AFFORDING COVERAGE NAIC# 
INSURER A:NE :rntergovernmental Risk Hgmt .Assn. 3750 

INSURERB; 

INSURERC' 

INSURER 0: 

INSURER E: 

'AGO , 

COMBINED SINGLE LIMIT • (ED accldllnlJ 

aODILY INJURY 
(Perp!lflon) 

BODILY INJURY 
(Par accident) 

PROPERTY DAMAGE 
(Per accJdant) 

, 
, 
, 

I I. 
EAAccl. 

AGG • , 
s 

• 
I , 

E.L~CH ACCIDENT .. ~ ... 

E.L. OISEASE· on"o .. ,orr • 

DESCRIPTlDN OF EXCLUSIONS ADDEO BY ENDORSEMENT I SPECIAL 

r.F ·+i~i~~~~ holder ~B named as an additional insured for purposes of work under the Phase II Assessment 
of Property agreement and Insured waives its subrogation rights per te~ of the agreement 

R 

Honeywell Specialty Materials 

c/o Sedesh Doobay 

101 Columbia Road 

Mqrristown NJ 07961 
ACORD 25 (2009101) 

SHOULD ABOVE ) POLICIES BE CANCELLED SEFORE THE 

DATE THEREOF, THE ISSUING INSURER WJLt. ENDEAVOR TO MAIL~ DAYS WRmEN 
NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO so SHALL 
IMPOSE NO OBUGATJDN OR LlABIUTY OF ANY KINO UPON THE INSURER, ITS AGENTS OR 

® "'.YV 
The ACORD name and logo are registered marks ~ ACORD 

Produ[;8d usil'lgFormr. Boss PIl4 software W'WW.Formr.Boss.ccm.lmpreuhlo PubliBhing Soo.2CJ8..19n 

nON. All rights reserved. 



IMPORTANT 

If Ihe certificate holder Is an ADDITIONAL INSURED, the pollcy(les) must be endorsed. A statement 
on this certificate does not confer rights to the certificete holder In lieu of such endorsement(s). 

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may 
require an endorsement. A statement on this certlflcete does not confer rights to the certificate 
holder In lieu of such endorsement(s). 

DISCLAIMER 

This Certificate of Insurance does not constitute a contract between the Issuing Insurer(s), aUlihorized 
representative or producer. and the certlficete holder. nor does It affirmatively or negatively amend, 
extend or alter the coverage afforded by the pOlicies listed thereon. 

ACORD 25 (2009/01) 



Policy Number' Date Enlered' 8/27/2009 

CERTIFICATE OF LIABILITY INSURANCE I DA TC IMMtDOfYYYY) 

8/27/2009 
PRODUCER NIRMA THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION 

100 N 12th street, Suite 200 ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE 
P.O. Box 85210 HOLDER, THIS CERTIFICATE DOES NOT AMEND, EXTEND OR 
Linao~n, NE 68S08 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW, 

Phone: (402) 742-9220 
Fax: (402) 742-9230 INSURERS AFFORDING COVERAGE NAIC# 

INSURED Sarpy County INSURER A:NE Intergovernmental Risk Mgmt.Assn. 153750 

INSURER S: 
1210 Golden Gate Drive 

lNSURERC: 
Papillion, NE 68046 

INSURER o. 
, INSURER E: 

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING 
ANY REQUIREMENT, TERM DR CDNDlTIDN DF ANY CDNTRACT DR DTHER DDCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR 
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS. EXCLUSIONS AND CONDITIONS OF SUCH 
~S. AGGR::~ liMITS SHOWN MAY HAVE B~:~ REDUCED BY PAID $ 

~ LIMITS , 
" 

7/1/2010 ~ 
1,5,000,000 

'A X GENERAL LIABILITY f-0910-S9 7/1/2009 I. 

1 CLAIMS MADE IXI OCCUR • "ED EXP 1M, I I. 
An, 

- I. 

• GENEIlAL I, 

~"~~LLCY [ l ~;rn ~:: 'AGG I. 

HI •• " <TV COMBINED SINGLE LIMIT S 
ANY AUTO (Ea act/dent) 

-
- ALL OWNED AUTOS BDOll,( INJURY 

(PllfpeI'JDn) • SCHEDULl:O AUTOS r-
I-

HIRED AUTOS BODllV INJURY 
(Per leddlllnl) • NON..oWNEO AUTOS r-

I- PROPERTY DAMAGE 
(Per aE::doonl) 

, 
~ tAGE LlABtUTY AUTC CNLY - EA ACCICENT 

" 

I-- ANY AlITO OTHER THAN EAACC I, 
AurOONlY: AGG is 

I EXCESS I UMBREUA LIABIUTY EACH is 

POCCUR D ClAIMS MADE • 
Is t OEDUCTIBlE I. 

IANDE.P~' 
! , 

I .1 IDJ .. ' 
YIN 

E.L I, I ANY,' 0 ,.!nNH E.L CISEASE _ EA I Is 

f--~ 3b"~ EL DISEASE _ pnl I , I I, 

DESCRIPTION OF OPERATIONS I LOCI. nONS I VEHICI..ES I EXCLUSIONS ADDED BY ENDORSEMENT I SPECIAL PROVISIONS 

Certificate holder is named as an additional. insured for purposes of work under the Phase II Assessment 
of Property agreement and Insured waives its subrogation rights per terms of the agreemen t 

. HOLDER 

OF lltE AbOVE DESCRIBED POUCIES BE CANCELLED BEFORE THE 

DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL~ DAYS WRITTEN 

pes Nitrogen Ferti1izer, L.P. NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE L.EFT, SUT FAilURE TO CO SO SHAL.L 

IMPOSE NO OBUGA110N OR UABIUTY OF ANY KIND UPON THE INSURER, ITS AGENTS OR 
1101 Skokie Boulevard, Suite 400 

P.O. Box 3320 AUTHORIZED REPRESENTAnv~ Q_d.. 
", •• hh n' IL 60062 

ACORD 25 ® 
The ACORD name and logo are registered marks toiACORO D 

"ovo.. All rights 

p/'tId\Jced using Forms Bass PIUs 50rtware wwwFarmsBaSHom; Impress'JVe Publlahlng BOO-208-1977 



IMPORTANT 

If the certificate holder Is an ADDITIONAL INSURED, the policy(les) must be endorsed. A statement 
on this certificate does not confer rights to the certificate holder In lieu of such endorsement(s). 

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may 
require an endorsement A statement on this certificate does not confer rights to the certificate 
holder In lieu of such endorsement(s). 

DISCLAIMER 

This Certificate of Insurance does not constitute a contract between the issuing Insurer(s), authorized 
representative or producer, and the certificate holder, nor does It afflnmallvely or negatively amend, 
extend or alter the coverage afforded by the pOlicies listed thereon. 

ACORD 25 (2009/01) 


